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23rd August 2019 
 

Dear Edward, 
 

THE PILOTAGE AND PORT SERVICES (AMENDMENT ETC) (EU EXIT) 
REGULATIONS 2019 
 
EU EXIT LEGISLATION – PROTOCOL WITH SCOTTISH PARLIAMENT 
 
I am writing in relation to the protocol on obtaining the approval of the Scottish Parliament 
to the exercise of powers by UK Ministers under the European Union (Withdrawal) Act 
2018 in relation to proposals within the legislative competence of the Scottish Parliament. 
 
As you know, Mike Russell wrote to the Conveners of the Finance & Constitution and 
Delegated Powers and Legislative Reform Committees on 11 September 2018 setting out 
the Scottish Government’s views on EU withdrawal. That letter also said that we must 
respond to the UK Government’s preparations for a ‘No Deal’  scenario as best we can, 
despite the inevitable widespread damage and disruption that would cause. It is our 
unwelcome responsibility to ensure that devolved law continues to function on and after 
EU withdrawal.  
 
I attach a notification which sets out the details of the Statutory Instrument (SI) which the 
UK Government propose to make and the reasons why I am content that Scottish devolved 
matters are to be included in this SI. The proposed SI seeks to correct deficiencies in the 
EU Regulation 2017/352 arising from the withdrawal of the United Kingdom from the 
European Union. The SI also updates the definition of an EEA state contained within the 
Pilotage Act 1987. 
 
We will, in accordance with the protocol, advise you when the final SI is laid and advise 
you as to whether the final SI is in keeping with the terms of this notification.   
 

Cabinet Secretary for Transport, Infrastructure 

and Connectivity  
Michael Matheson 

 

T: 0300 244 4000 

E: scottish.ministers@gov.scot  

 

 

Edward Mountain MSP 
Convener of Rural Economy & 
Connectivity Committee   
Scottish Parliament 
Edinburgh 
EH99 1SP  
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I am copying this letter to the Convener of the Delegated Powers and Law Reform 
Committee.  
 
I look forward to hearing from you within 28 days from the date of this letter. 
 
 

 
 
 
 
 
 

 
 

MICHAEL MATHESON
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Name of the SI (if known) or a title describing the policy area: 
 
The Pilotage and Port Services (Amendment etc.) (EU Exit) Regulations 2019 
 
Brief explanation of law that the proposals amend: 
 
The Pilotage and Port Services (Amendment etc) (EU Exit) Regulations 2019 (“the 
2019 Regulations”)  amend the Pilotage Act 1987 and the EU Regulation 2017/352 
establishing a framework for the provision of port services and common rules on the 
financial transparency of ports.  
 
The Pilotage Act 1987 governs the operation of maritime pilotage in the UK. The 
devolved interests of the 2019 Regulations relate to both the changes to the Pilotage 
Act 1987 and to the amendments to the EU Regulation 2017/352, also known as the 
Port Services Regulation (PSR).  
 
The PSR came into effect in March 2019 and seeks to encourages competition 
between ports in Member State countries by establishing a framework for the 
provision of port services, common rules on financial transparency and on port 
service and port infrastructure charges. In practical terms, the PSR has very little 
impact on ports in Scotland so far as those already operate on a commercial basis 
and receive very little public funding. 
 
Summary of the proposals and how these correct deficiencies: 
 
In relation to the Pilotage Act, the purpose of the 2019 Regulations is to update the 
definition of an EEA State. This SI is required as the definition of ‘EEA State’ was 
already out of date before the EU Referendum in 2016 and needed to be updated 
to match that in the Interpretation Act 1978 to ensure that it covered all current EEA 
States, and not just those that were included at the time when the Pilotage Act was 
made. Secondly, provisions referring to ‘an EEA State other than the United 
Kingdom’ had to be amended to omit the words ‘other than the United Kingdom’.   
 
The changes to the definition of an ‘EEA state’ come into force on whichever is the 
earlier of exit day or the 22nd day after the day on which these Regulations are laid 
to ensure that the amendments are not delayed in the event that EU Exit is delayed 
after 31 October 2019. 
 
The PSR will automatically be incorporated into domestic law through the EU 
(Withdrawal) Act 2018 (or ‘EUWA’) on exit day. That Regulation currently contains 
a number of provisions that will be inoperable post exit day, and therefore require 
correction for the PSR to continue operating effectively.  
 
The changes to the PSR by the 2019 Regulations are largely technical and are 
outlined below:  
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 Remove the need for reporting to the European Commission in a number of 
scenarios reflected in Article 1 (subject matter and scope), Article 4 (minimum 
requirements for the provision of port services), Article 11 (transparency of 
financial relations), and Article 13 (port infrastructure charges) of the PSR.  

 

 Cross references to EU legislation in Articles 1 and 6 of the PSR are amended 
to make references to the relevant  domestic legislation in relation to 
concession contracts, public contracts and utilities contracts. 

 

 References to Member States in Articles 3(2), 4, 6, 7, 9, 11, 12(3), 13 and 16 
are omitted or substituted for references to “the relevant authority”, which in 
Article 2 (definitions) of the 2019 Regulations has been defined as the 
Scottish Ministers in the case of ports in Scotland. Articles 6(7) and 11(8) 
have been omitted as the Port Services Regulations 2019 already provide 
that decisions in relation to any limitations on the number of providers of port 
services and the publication of financial information have been delegated to 
“the managing bodies of ports” in the case of small ports in Scotland.  

 

 References to ‘Union law’ and a ‘guarantee of equality of access to all 
providers of port services established in the Union’ in Article 7 are removed 
as those would no longer be appropriate.  
 

 These 2019 Regulations also omit Article 17 (Relevant Authorities), 19 
(Penalties) and 20 (Report). These articles contain further reporting 
requirements and inapplicable definitions of relevant authorities, while 
domestic legislation is already in place to regulate penalties and infringement 
in relation to Port Services through the Port Services Regulations 2019. 

 
In addition to the changes to the PSR the 2019 Regulations:  
 

 Revoke the adaptations of Regulation (EU) 2017/352 in paragraph 56z of 
Annex 13 to the EEA Agreement. The PSR had recently been incorporated 
into the EEA Agreement, with amendments that would generate further 
inoperabilities unless they are revoked. 

 

An explanation of why the change is considered necessary: 
 
Without this SI, the PSR would not be able to operate effectively as part of UK 
domestic law after exit, as it will no longer be appropriate to retain references and 
duties in relation to the European Commission, or other Member States. Similarly, 
an update to the definition of ‘EEA State’ in the Pilotage Act 1987 is required. 
 
Not proceeding with this legislation carries the risk of legal uncertainty in the 
administration of port services and the perpetuation of reporting requirements to EU 
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bodies will serve no practical purpose. The changes raise no policy issues, with 
powers for the administration of the PSR framework falling onto Scottish Ministers. 
 
Scottish Government categorisation of significance of proposals: 
 
Category A - Minor and technical in detail and aimed at ensuring continuity of law 
 
Impact on devolved areas: 
 
Port policy is devolved to Scottish Ministers. This SI retains the effect of the 
legislation currently in place, by correcting deficiencies that would otherwise arise 
as a result of the UK exit from the EU.  
 
Summary of stakeholder engagement/consultation: 
 
No stakeholder engagement/consultation has been undertaken with wider 
stakeholders, either by the UK or Scottish governments, since this SI does not 
make any changes which has an impact on users. 
 
A note of other impact assessments, (if available): 
 
The UK government has also not undertaken any impact assessments on the basis 
that the SI maintains the status quo, meaning no expected impacts or costs on UK 
businesses. 
 
Summary of reasons for Scottish Ministers’ proposing to consent to UK 
Ministers legislation: 
 
The amendments sought by the 2019 Regulations are thought to be reasonable and 
will have little to no practical impact on the operation of port services in Scotland. It 
is therefore a proportionate and sensible use of parliamentary time to allow the 
amendments to be made on a UK wide basis. 
 
Intended laying date (if known) of SI/Sis: 
 
The UK Government plans to lay the SI for sifting on 13 September 2019. 
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If the Scottish Parliament will not have 28 days to scrutinise Scottish 
Minister’s proposal to consent, why not?: 
 
The Scottish Parliament will have 28 days to scrutinise the proposal to consent.  The 
UK Government plan to lay this SI on 13 September 2019 for committee sifting in 
parallel with the consideration by Scottish Parliament, but have undertaken not to 
make and formally lay the SI until formal consent is granted.  
 
Information about any time dependency associated with the proposal: 
 
N/A 
 
Are there any broader governance issues in relation to this proposal, and how 
will these be regulated and monitored post-withdrawal?  
 
N/A 
 
Any significant financial implications: 
 
There are no significant financial implications. 
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